ENERGY SECTOR CONTRACTS
Why is contract transparency important?

An extractive sector foreign investment contract typically include schedules, formulas and other determinants of the government’s potential revenue stream (such as revenue sharing arrangements, taxes, royalties, bonuses, social benefits, etc. (and exemptions from any of these).  Fulfillment of the public’s right to access these contracts (or at least provisions affecting the public interest) will help inform citizens how much their government is supposed to receive, which can then be compared with how much the government actually receives.  This can help civil society understand whether governments have struck deals with extractive sector projects that are in the public interest, and then whether promised revenues actually materialize.  Other than its fiscal implications, contracts are also of public interest because they can override environmental and social protections and can even undermine the rule of law in a host country.



What are the existing contract transparency policies?
1. IMF: According to the IMF Guide on Resource Transparency, all extractive sector foreign investment contracts should be published.  The Guide also has useful language countering the argument of commercial competition, saying “In practice, however, the contract terms are likely to be widely known within the industry soon after signing. Little by way of strategic advantage thus seems to be lost through publication of contracts. Indeed, it could be argued that the obligation to publish contracts should in fact strengthen the hand of the government in negotiations, since it has to disclose the outcome to the legislature and the general public.”

2. World Bank: no standard policy on contract transparency 

a. The IFC recently enacted a policy that, when phased in, will require extractive industry clients to publicly disclose the relevant terms of key agreements that are of public concern, such as host government agreements (HGAs) and intergovernmental agreements (IGAs)” for all new ‘significant’ projects.
 
3. EBRD: no contract transparency, however the EBRD’s Energy Policy states that it will “require adherence to best international transparency and revenue management standards in projects for production, transportation, distribution and processing of oil, gas, and coal.”
 It mentions the IMF as an example of best practice, and IMF supports contract transparency

4. US legislation: FY06 Foreign Operations Appropriations Bill, (and renewed for FY07) This law mandates that the Secretary of the Treasury inform the management of the international financial institutions that for the extraction and export of oil, gas, coal, timber, or other natural resource, the government of the country must disclose documents such as Host Government Agreements, Concession Agreements, and bidding documents, allowing in any such dissemination or disclosure for the redaction of, or exceptions for, information that is commercially proprietary or that would create competitive disadvantage.

What contracts are currently available to the public?
Contracts are currently published or withheld in an ad hoc fashion and thus far, instances and reason for disclosure vary and have occurred both before and after the project’s construction and completion.  For instance, parties to the Baku-Tbilisi-Ceyhan pipeline project (a.k.a. “The Contract of the Century”), including BP, agreed to disclose contracts in advance of construction.
 
In an example of post- project completion disclosure, in the Philippines, power plants were built under corrupt circumstances resulting in contracts charging the state inflated prices for electricity, meaning consumer charges many times the going rate.  Legal and political action by NGOs and the government have resulted in the disclosure of some contracts.
  
Who is working on this issue?

Several individual PWYP members have increasingly called for contract transparency as part of their broader advocacy activities on extractive industries transparency. Calling for transparency of foreign investment contracts has featured in a number of PWYP international coalition policy documents, e.g. EBRD Energy Policy submission. 

Pacific Environment is pursuing broad-based contract transparency and reform work including a focus on specific projects like Sakhalin II, on international trends and reform networks, and at a sector level in their advocacy to agencies and banks.
 The Bank Information Center is working on this issue, including monitoring the implementation of the World Bank Extractive Industry Review and advocacy for adoption of strengthened policies at other Multilateral Development Banks.
 

The BTC Oil Pipeline Monitoring Project monitors the contractual obligations of the BTC project.
  The Baku-Ceyhan Campaign watchdogs and seeks reform of negative environmental, social and human rights impacts of the foreign investment contract and intergovernmental agreements associated with the BTC project.
?  
What do we want?
To make all extractive industry projects’ contracts transparent (including pricing schemes, tax and royalty information, stabilization & arbitration clauses). 

Contracts are instruments of public policy, as natural resources and the public policy making process belongs to the people. To that end, citizen are entitled to participate in the negotiation process and to see what kind of deal their government negotiated.

To raise awareness of how foreign investment contracts impact on fiscal, social, environmental and governance concerns.

CASE STUDY: Sakhalin II


Located in the Russian Far East, Shell’s Sakhalin II project is the largest integrated oil and gas project in the world.  Sakhalin II is being undertaken on the basis of a Production Sharing Agreement (PSA, a form of foreign investment contract) negotiated shortly after the collapse of the Soviet Union.  Government officials and the European Bank for Reconstruction and Development heralded the PSA as a major achievement, but refused to disclose this document.  A copy was eventually leaked to NGOs, who in 2004 commissioned an expert review that concluded the PSA was extremely unfavorable to the Russian government as compared to normal PSAs.  Among other problems, the contract has no cost cap provisions, a fact that became painfully clear when in 2004 Shell announced that project costs had suddenly ballooned from $10 to $20 billion.  The contract also contains provisions that over-ride the Russian Water Code, thus allowing the discharge of pollution into the sensitive marine environment that is home to important biodiversity including the critically endangered Western Gray Whale.  Had the PSA been publicly disclosed and debated, perhaps civil society and responsible government officials could have successfully campaigned for a better deal.  Instead, over a decade later, Russia has sparked an international controversy by rightfully, though belatedly challenging the PSA and cost overruns.











� International Monetary Fund Guide on Resource Revenue Transparency, June 2005, Page 21 (www.imf.org/external/pubs/ft/grrt/eng/060705.htm)


� Found on Page 4 of the IFC’s Social and Environmental Sustainability Policy: www.ifc.org/ifcext/enviro.nsf/Content/SustainabilityPolicy


� www.ebrd.com/about/policies/sector/energy/energy.pdf#search=%22EBRD%20energy%20policy%22


� H.R.3057, thomas.loc.gov/cgi-bin/bdquery/z?d109:h.r.03057: 


� BTC pipeline contract on Shell’s website: � HYPERLINK "http://www.bp.com/genericarticle.do?categoryId=9006628&contentId=7013492" ��www.bp.com/genericarticle.do?categoryId=9006628&contentId=7013492� 


� � HYPERLINK "http://jubileesouth.org/news/EpZyVyuAVlSMRrFluL.shtml" ��http://jubileesouth.org/news/EpZyVyuAVlSMRrFluL.shtml� 


� � HYPERLINK "http://www.pacificenvironment.org" ��www.pacificenvironment.org� 


� � HYPERLINK "http://www.bicusa.org" ��www.bicusa.org� 


� � HYPERLINK "http://www.osi-az.org/btcmonitoring.shtml" ��www.osi-az.org/btcmonitoring.shtml� 


� � HYPERLINK "www.bakuceyhan.org.uk/" ��www.bakuceyhan.org.uk/� 
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